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PER CURIAM.

Pantiff Kathleen S. Cal agppeds by right a judgment of divorce in which she received
gpproximately sixty percent of the marita estate according to the trid court’s calculations. We reverse
in part, afirmin part, and remand.

Faintiff's primary chalenge concerns the trid court’s finding that defendant had an unvested
interest in his early retirement supplement (ERS) and, therefore, the ERS was not subject to divison as
pat of the maritd estate. As a consequence, the resulting property divison inequitebly favored
defendant. This Court reviews alower court’s findings of fact in a divorce case for clear error. Sparks
v Sparks, 440 Mich 141, 151; 485 NW2d 893 (1992). A finding is clearly erroneous when, although
there is evidence to support the finding, this Court is left with a definite and firm conviction that a
mistake has been made. Berry v State Farm Mut Automobile Ins Co, 219 Mich App 340, 345; 556
NwW2d 207 (1996). If thereis no clear error in the findings of fact, then this Court must then determine
if the property divison was fair and equitable in light of those facts. Draggoo v Draggoo, 223 Mich
App 415, 429-430; 566 NW2d 642 (1997). The dispositiond ruling is discretionary, however, and
should be affirmed unless this Court is left with the firm conviction thet the divison was inequitable. 1d.
a 430. We agree with plaintiff with respect to the court’s findings and the inequity of the property
divison.

MCL 552.18(1); MSA 25.98(1) requires a trid court to include vested retirement benefits in
the martid estate, making them subject to divison. Even if retirement benefits are not vested, MCL
552.18(2); MSA 25.98(2) permits the trid court to include them in the maritd estate where just and
equitable. In Perry v Perry, 133 Mich App 453, 457-458; 350 NW2d 275 (1984), we noted that a
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retirement “plan is said to have vested when the employee s right to pension funds becomes irrevocable
and will survive voluntary termination of employment. It is said to have matured when the employee
acquires an unconditiond right to immediate payment, whether or not that right is exercised.” In
contrast, unvested interests are subject to contingencies like unilateral termination by an employer or a
prerequisite period of future employment. Bolt v Bolt, 113 Mich App 298, 302; 317 NW2d 601
(1982).

Nothing in the record explained what, if any, contingencies may affect defendant’ s interest in the
ERS. Nor did the record verify defendant’s dlegation that the ERS can be revoked at any time.
Defendant did not express any uncertainty about whether he would actudly continue to receive the ERS
in the future. See Perry, supra at 457-458; Boyd v Boyd, 116 Mich App 774, 781-782; 323 NW2d
553 (1982); Bolt, supra. The fact that defendant began receiving the ERS in 1994 and has continued
to receive it without interruption suggests thet the ERS is not only vested but dso is “mature” Perry,
supra at 456-458. Consequently, the tria court erred when it found that the ERS was unvested and
falled to include it in the marital estate pursuant to MCL 552.18(1); MSA 25.98(1). See dso Vollmer
v Vollmer, 187 Mich App 688, 689-690; 468 NW2d 236 (1990).

Even assuming that the tria court correctly found that the ERS was unvested, equity required
the court to include the ERS in the maritd estate. MCL 552.18(2); MSA 25.98(2). The trid court
crafted a digribution of assets that gppeared to favor plaintiff in accordance with its finding that
defendant was dightly more a fault for the break down of the marriage. In order “to grant equity,”
essentidly taking into consideration the parties relative financia need in light of defendant’sincome from
the ERS, the trid court further increased plaintiff’s share of the marital estate and ordered defendant to
pay her COBRA benefits for three years. See Sparks, supra at 160. In round numbers, plaintiff
received $37,660 more than defendant pursuant to the tria court’s cdculations; this included the limited
temporary dimony award and thirty-six months of $238 per month COBRA health benefit payments.
Neverthdess, the vaue of plaintiff’s “greater” share of the martia estate paes in comparison to the
vaue defendant obtains by not sharing the ERS, which is worth gpproximately $259,000 over twelve
years before being reduced to present value.

We dso congder it sgnificant that defendant earned his interest in the ERS completely within
the duration of his marriage to plaintiff. See Vander Veen v Vander Veen, 229 Mich App 108, 110;
580 NW2d 924 (1998); Vollmer, supra at 689, citing MCL 552.18(2); MSA 25.98(2). Moreover,
the parties agreed that defendant would retire early to qudify for the ERS and they both became
dependent on its income stream.  These circumstances firmly convince us that the ERS was a marita
ast and should be divided as such. Therefore, we reverse the trid court’s decison to exclude the
ERS from the marital estate and remand. The trid court shdl divide the asset in an equitable manner
according to the factors outlined in Sparks, supra at 159-160. In light of this conclusion, we need not
reech the merits of plaintiff's dternative argument that the trid court erred by faling to award her

dimony.

Paintiff aso contends that the trid court erred by failing to grant her request for attorney fees
because, otherwise, she will be forced to use the assets awarded in the divorce that she is usng to
support hersdf to pay for her atorney. We review a decison to award or deny attorney feesin a
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divorce case for an abuse of discretion. Maake v Maake, 200 Mich App 184, 189; 503 NW2d 664
(1993). We see no abuse of discretion in this case because it is likely that defendant would have to
invade his portion of the marital assets to pay plaintiff’s attorney fees as alump sum. See Hanaway v
Hanaway, 208 Mich App 278, 298-299; 527 NW2d 792 (1995); Nalevayko v Nalevayko, 198
Mich App 163, 165; 497 NW2d 533 (1993). Ability to pay is a relevant factor in the decison to
award or deny attorney fees. See MCR 3.206(C).

Reversed in part, affirmed in part, and remanded for further proceedings consstent with this
opinion. No cods or fees awarded as plaintiff did not prevail in full. We do not retain jurisdiction.

/9 Michadl J. Tabot
/9 E. Thomeas Fitzgerad
/s Jane E. Markey

L If the party with the vested interest can show a high probability exists that the working party will never
receive any pension benefits from the plan, however, the tria court may decline to consder the pension
interest asamaritd asset. Bolt, supra.



